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Nov. 12, 2003

To: Linited States Department of State

Re: State/AR-01/96, Proposed Regulations o lmplement
The Hague Convention on Intercountr. Adoption

1 write as director of a licensed adoption agency with licenses in Virginia, Noith
Carolina, Maryland, and the District of Columbia. For nearly twenty year . | have worked
in the field of inter-country adoption, both as an agency direcior and as at ey
specializing in adoption law.,

| have reviewed ihe proposed regulations to impleraent The Flague Conve (tion on
Intercountry Adoption in the United States, and offer the following como ints;

Subpart F, 96.33(b): requires an annual audit

Comment: This i sound financial practice for any busine s, especiall. a non-profit
corporation.

Subpart ¥, 96.33(d). Adoption agencies must maintain cash 1eserves to o set operating
expenges for three months.

Comment: This provision is sound. Inadequate cash reseives lead to 1. nwise practices
on the part of agencies. For example, due to circmnstances bavond the agney’s control,
multiple refunds must sometimes be made 1o prospective adoptive familic ;. A shortage
of cash reserves would necessarily entail a delay in issuing refunds, thus . agendering il
will on the part of the family.

Subpart T, 96.33(h); Adoption agencies must camy 51,000,000 per ceeu ‘ence in
professional liability insurance.

Comment: It is unrealistic to expect that US-besed adoption agencies hould be held
responsible for the errors and misdeeds of individuals and encities outside: the United
States. The regulations sugpest that an agency could bring a legal action . gainst its
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foreign supervised providers, but the likelihood of prevailing in such 2 law wit and
actually collecting 2 judgment is slim indeed.

Furthermaore, what insurance carrier will agree to cover not only a US-b: sed agency,
bt also its foreign providers? The agency with which 1 am afiliated has 1. cated & single
insurance provider willing to provide professional lizbility insurance. The jolicy does
NOT cover our foreign providers, The most recent znnual pre nium was §. 4,000, and
our agency piaces fewer than 120 children per year. I ask the wthors of th : regulations
to malce contact with the insurance industry and extract guarer tees that car iers will be
willing to provide the comprehensive liability insurance as envisioned—anl at a
reagsonable annual cost.

Speaking as an attorney, | would suggest that requiring adcption agenc! s to carry
$1,000,000 in insurance per occurrence would invite an avalaiiche of friva Jus litigation,
The tiniest anomaly in an intercountry adoption could potenticlly lead to & awsuit, since
the Jitigant would have little 1o lose in flling such an action.

Subpart F, 96-34: Incentive fees and contingency fees are prohibited,

Question: Given the current competition among US-based agencies, it 's standard
industry practice cwrently to pay incentive fees to persons wto bring & pr :spective
adoptive family to an agency. In other fields, incentives, commissions, a d contingency
fees are paid to persons regponsible for contributing to the success of an e terprise. Why
should this practice be prohibited in the intercountry adoptior field?

Subpart F, 96-46 (¢)(1); The adoption agency assumes tort, contract and . ther civil
liability to the prospective adoptive parents for the foreign supervision pre vider’s
provision of the contracted adoption services,

Comment: See above, for Comment under Sec. 96.33(h)

Y'ours sincere vy,
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